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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

)
)
)
)
)

NO. 47064-2019
KOOTENAI COUNTY
NO. CR28-18-20479

)

APPELLANT'S BRIEF

)
ANDRE ROBERT CAMERON JOHNSON,)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)

STATEMENT OF THE CASE
Nature of the Case
Andre Robert Cameron Johnson appeals from the district court's judgment convicting
him of injury to a child and sentencing him to a prison term of nine years, with four years fixed,
without retaining jurisdiction.

Mr. Johnson asserts that his sentence is excessive under the

circumstances of his case, representing an abuse of the district court's discretion.
Statement of the Facts and Course of Proceedings
Mr. Johnson was at home caring for his eleven-month old daughter, as he usually did.

(PSI, p.9.) After his daughter had gone to sleep in her playpen, Mr. Johnson drank and used
heroin and passed out. (PSI, p.9.) He awoke to his daughter crying, needing attention, and then
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did something he never thought he would or could do - he smacked her and pushed her back in
her playpen, causing visible bruising. (PSI, p.9; Tr., p.9, Ls.18-21.)
The State filed an Information charging Mr. Johnson with felony injury to a child and
alleging he was subject to enhanced statutory penalties.

(R., pp.50-51.)

Pursuant to an

agreement, the State dismissed the enhanced penalty allegation and Mr. Johnson pied guilty to
felony injury to a child. (Tr., p.5, Ls.14-19, p.8, Ls.8-13; R., pp.58-62.)
At sentencing, the State asked the district court to impose a prison term of ten years, with
seven years fixed. (Tr., p.28, Ls.15-20.) Mr. Johnson asked that the district court retain
jurisdiction to allow him to participate in a rider and demonstrate his rehabilitation potential.
(Tr., p.41, Ls.2-7.) The district court declined to retain jurisdiction and sentenced Mr. Johnson to
a prison term of nine years, with four years fixed.

(Tr., p.46, Ls.21-24; R., pp.73-74.)

Mr. Johnson timely appealed. (R., p.75.)

ISSUE
Did the district court abuse its discretion by imposing an excessive sentence of nine years, with
four years fixed, without retaining jurisdiction?

ARGUMENT
The District Court Abused Its Discretion By Imposing An Excessive Sentence OfNine Years,
With Four Years Fixed, Without Retaining Jurisdiction

A.

Introduction
Mr. Johnson asks this Court to vacate his sentence because it is excessive, and therefore

unreasonable, in light of his unaddressed mental health conditions and drug and alcohol
addictions, and his need and desire for treatment.
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B.

Legal Standards
The district court's sentencing decisions are reviewed under the multi-tiered abuse of

discretion standard. State v. Miller, 151 Idaho 826, 834 (2011 ). The relevant inquiry is whether
the district court: correctly perceived the issue as one of discretion; acted within the boundaries
of its discretion; acted consistently with the legal standards applicable; and reached its decision
by an exercise ofreason. Id; see also State v. Le Veque, 164 Idaho 110, 12 (2018).
The appellate court reviews the length of a defendant's sentence under the abuse of
discretion standard.

State v. Oliver, 144 Idaho 722, 724 (2007).

A sentence is excessive,

representing an abuse of discretion, if it is unreasonable "under any reasonable view of the
facts." State v. Strand, 137 Idaho 457, 460 (2002); State v. Toohill, 103 Idaho 565, 568 (Ct.
App. 1982). A sentence is unreasonable unless it appears necessary to accomplish the primary
objective of protecting society and to achieve any or all of the related goals of deterrence,
rehabilitation, or retribution.

See State v. Lundquist, 134 Idaho 831, 836 (2000). Where a

defendant challenges his sentence as excessively harsh, the appellate court will conduct an
independent review of the record, giving consideration to the nature of the offense, the character
of the offender, and the protection of the public interest. Miller, 151 Idaho at 834.
The determination whether to place a defendant on probation or instead to send him to
prison is governed by the legal standards set forth in Idaho Code § 19-2521, which require
that the district court not impose a prison sentence "unless, having regard to the nature and
circumstances of the crime and the history, character and condition of the defendant, it is of
the opinion that imprisonment is appropriate for protection of the public ... " Id. (Emphasis
added).
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Where, as in the present case, the district court lacks sufficient information at the time of
sentencing to decide if a defendant is suitable for probation, the court has discretion to impose
sentence and retain jurisdiction for further evaluation by the Department of Correction, and
afford the defendant an opportunity to demonstrate his rehabilitation potential and suitability for
probation. See LC. § 19-2601(4); State v. Jones, 141 Idaho 673, 677 (Ct. App. 2005); State v.
Lee, 117 Idaho 203, 205-06 (Ct. App. 1991).

During the retained jurisdiction period, the

Department determines the placement of the defendant and the education, programming, and
treatment as it deems appropriate. I.C. § 19-2601(4). The Department may then provide the
district court with a recommendation in the form of an addendum to the presentence report
("APSI"). Id. However, it is the district court that decides whether to relinquish its jurisdiction
over the defendant. Id. State v. Le Veque, 164 Idaho 110, 12 (2018). The district court's refusal
to retain jurisdiction for such further evaluation will not be deemed an abuse of discretion if the
district court already has sufficient information to determine that a suspended sentence and
probation would be inappropriate under Idaho Code § 19-2521. State v. Toohill, 103 Idaho
565, 567 (Ct. App. 1982).
C.

Mr. Johnson's Prison Sentence Of Nine Years, With Four Years Fixed, Without Retained
Jursidiction, Is Excessive Under The Circumstances Of This Case
Mr. Johnson was

at the time of sentencing. (PSI, p.25.) While he

has had frequent entanglements with the justice system stemming back to his pre-teen years, he
has no other felony convictions as an adult. (PSI, pp.10-18.) Mr. Johnson's mother was an
alcoholic and physically abusive and he was removed from her custody at a very young age and
was raised mostly by grandparents and great grandparents. (PSI, p.19.) Growing up, he suffered
feelings of abandonment that fueled his anger; he was picked on and beat up by other kids, and
he was in fights. (PSI, p.18.) He spent much of his high school years in state custody as a
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juvenile.

(PSI, p.19.)

During those high school years, Mr. Johnson began usmg

methamphetamine. (PSI, p.19.) He also struggled with mental health conditions and had been in
counselling as a teen and prescribed medications for depression and anxiety.

(PSI, p.23.)

However, he stopped taking his prescription medication when he was eighteen and uninsured.
(PSI, p.23.) At eighteen, Mr. Johnson left home and successfully worked as a travelling disc
jockey. (PSI, p.19.) However, he continued to struggle with emotional pain and anger and with
an ever deepening depression, and he attempted to self-medicate using drugs and drinking. (PSI,
p.19.)
In 2017, Mr. Johnson and his girlfriend moved away to New York and for a while, he
lived sober and found success in work; his daughter was born during that time, a day
Mr. Johnson describes that as the best in his life. (PSI, p.19.) However, troubling influences
then entered his life; his biological father, an alcoholic, moved in, Mr. Johnson's previous
feelings of abandonment were rekindled, and he found himself self-medicating with drugs and
alcohol again. (PSI, p.20.) After returning to Idaho, his girlfriend announced she was leaving,
and Mr. Johnson descended further into despair and substance abuse. (PSI, p.19.)
Mr. Johnson needs and wants treatment. At sentencing, his daughter's grandmother, who
has know him for years, testified that when Mr. Johnson was sober he was a good father; the
child's mother testified likewise. (Tr., p.18, L.19 - p.19, L.9; p.22, Ls.23-24.) Mr. Johnson
admits to being a "mean drunk" and he wants to manage his mental health and control his anger.
(Tr., p.18, L.19-p.19, L.9; p.22, Ls.23-24.)
Mr. Johnson has also shown great remorse. He admitted to the presentence investigator
he made a terrible mistake.

(PSI, p.9.) At sentencing, he again took accountability for his

actions, stating:
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Your honor. I stand before you today having made the worst decision of my life
and there's no excuses for what I did to my daughter. I love my daughter and I let
myself get way out of control. I let myself fall dep into a pit of emotions where
I'd think about me and I should have been thinking about her.
(Tr., p.42, Ls.8-15.)
Mr. Johnson recognizes his daughter is fortunate that his action did not cause a more
serious injury, and he says he is grateful that she is now in a safer place and in good hands.
(Tr., p.42, Ls.2-8.) He asked the district court for a chance on a rider, so that he could prove to
the court, as well as to his daughter and himself, that he can succeed at being a good adult and
good father. (Tr., p.43, Ls.2-11.)
Given Mr. Johnson's previously unaddressed mental health and drug abuse issues,
and his desire for programming and treatment, the district court's decision to decline retained
jurisdiction was unreasonable, representing an abuse of the district court's discretion.

CONCLUSION
Mr. Johnson respectfully requests that this Court vacate his sentence and remand his case
to the district court with instructions that the district impose a reasonable, less severe sentence,
and that it retain jurisdiction and allow him to complete a rider.
DATED this 15 th day of October, 2019.

I sf Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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